Board Packet
August 27, 2009

SUPPLEMENT 1

ITEM 7e
Out-of-District contract with Mesa Rosa

e Revised Agreement for the provision of interim
out-of District retail wastewater utility service to
Mesa Rosa



AGREEMENT FOR THE PROVISION OF INTERIM OUT-OF-DISTRICT RETAIL
WASTEWATER UTILITY SERVICE TO THE MESA ROSA PROJECT

THE STATE OF TEXAS )
) KNOW ALL BY THESE PRESENTS:
COUNTY OF TRAVIS )

THIS AGREEMENT (“Agreement”) is made by and between the City of Austin, Texas, a Texas
home rule municipality (“City”), and Brushy Creek Municipal Utility District, a conservation and
reclamation district created and operating as a municipal utility district pursuant to Article 16,
Section 59 of the Texas Constitution and Chapters 49 and 54 of the Texas Water Code (the
“District”), and Hamid Zarafshani (the “Property Owner”). (The entities shall sometimes be referred
to collectively as the “Parties”.) References to a party shall mean and include the party, and its
authorized agents, successors, and assigns.

.
RECITALS

1.01. The District is a political subdivision of the State of Texas created under and by virtue of an
order of the Texas Water Commission (now the “Texas Commission on Environmental Quality” or
“TCEQ”) dated October 27, 1977.

1.02. The District is authorized to provide potable water service to customers within and outside its
boundaries but primarily serves “Brushy Creek,” a multi-use development consisting of
approximately 725 acres and located in southwest Williamson County.

1.03. The District currently provides wastewater and potable water service to its retail customers
from its own water pumping and distribution system and wastewater collection system.

1.04. The Property Owner owns that certain real property commonly referred to as the “Mesa
Rosa Project” as more particularly described on EXHIBIT B (herein the “Property”). The Property
is located within the City’s Extraterritorial Jurisdiction, designated Desired Development Zone and
the City’s Utility and Impact Fee Service Areas (see EXHIBIT A). The Property is located outside
but near the boundaries of the District. The Property currently utilizes on-site sewage facilities for
treatment and disposal of wastewater generated at a restaurant located on the Property.

1.05. There are currently no existing City wastewater lines in close proximity to the Property to
provide direct City retail wastewater service to the Property. The nearest City wastewater mains are
located beyond six miles from the Property.

1.06. The Property is located in close proximity to existing District wastewater lines from which
interim out-of-district wastewater utility service from the District can be provided subject to the
written approval of the City and the District to such arrangements.

1.07. In March 2009, the Property Owner made inquiry with the City’s Austin Water Utility for
approval of the wastewater utility improvements necessary to obtain interim wastewater utility



services for the Property from the District. The Property Owner requested that the City enter into the
necessary arrangements with the District to allow the Property to receive the requested out-of-district
retail wastewater service from the District on an interim basis pending the construction of City
wastewater facilities capable of providing permanent City retail wastewater services to the Property.

1.08. The Parties agree that this Agreement shall only address the issues related to the provision of
wastewater service to the Property on an interim basis.

1.09. The Parties desire to execute this Agreement to set forth the terms and conditions for the
District’s provision of interim out-of-district retail wastewater utility service to the Property.

1.10. On August 23, 2007, the Austin City Council authorized negotiation and execution of an
agreement with the District that sets forth terms and conditions for the construction by the Property
Owner of those wastewater facilities necessary to connect the Property to the District’s wastewater
utility system, and terms and conditions for the described interim out-of-district wastewater utility
service to the Property. On July 23, 2009, the District’s Board of Directors authorized the execution
of this Agreement with the City and all related documents necessary to implement this Agreement.

NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants set forth
herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by the Parties, the City, the District, and the Property Owner hereby agree as follows:

1.
TERMS FOR INTERIM OUT-OF-DISTRICT RETAIL WASTEWATER UTILITY
SERVICE

2.01. City Consent to Interim Out-Of-District Utility Service. Subject to the terms and
conditions set forth in this Agreement, the City consents to the District’s provision of interim out-of-
district wastewater utility service to the Property. The District agrees that it will use its wastewater
collection facilities to provide the agreed interim out-of-district wastewater utility service to the
Property. The District agrees that sufficient wastewater capacity exists in its wastewater collection
system or will be available to meet the projected wastewater utility service demands within the
Property, as identified in LUEs in Section 2.02 below. The City agrees that the capacity in the
Brushy Creek Regional Wastewater System for the provision of wastewater service to the Property
shall be that capacity owned by or allocated to the City, and not capacity in the Brushy Creek
Regional System owned by or allocated to the District. The Parties acknowledge and agree that the
District will be providing interim wastewater service to the Property on behalf of the City, and that
accordingly, no transfer of wastewater capacity or other consents or approvals are required in
connection with their respective participation in the Brushy Creek Regional Wastewater System.
Notwithstanding the foregoing, in the event it is determined that the consent or approval of any other
participants is required, or that a formal transfer of the City’s capacity in the Brushy Creek Regional
Wastewater System is required, for the District to provide interim wastewater service, then the City
shall be responsible for, and shall secure, such consents or approvals, and shall immediately transfer
capacity to the District on an interim and temporary basis as required for the District to provide
wastewater service to the Property. The Parties agree that the District’s obligations under this



Agreement with respect to the provision of interim wastewater service are in all respects subject to
the terms and conditions of that certain Subregional Wastewater Disposal Contract dated October 1,
2000 entered into by the District, the Lower Colorado River Authority, and the Brazos River
Authority, as amended from time to time.

The actual location of the points of connection of the Property to the District’s wastewater system,
and improvements to the District’s wastewater system required as a condition of interim wastewater
service hereunder, are more particularly identified on EXHIBIT C attached hereto.

2.02. Maximum Out-of District Service Level. The Parties agree that the out-of-district
wastewater service to the Property shall not exceed an instantaneous maximum of 1,500 gallons per
minute and (7) Living Unit Equivalents (“LUEs”) as determined by the District’s and the City’s
Utility Design Criteria and standards.

2.03. Manner of Wastewater Connection. The Parties agree that the Property Owner, at the
Property Owner’s sole cost and expense, shall engage the services of a registered professional
engineer licensed to practice in the State of Texas to design, and shall construct those certain
wastewater line improvements more particularly identified in EXHIBIT C attached hereto, together
with related facilities, equipment and appurtenances to be dedicated to the District for purposes of
extending wastewater service to the Property (the “Connecting Wastewater Line”). EXHIBIT C
also identifies those improvements to be constructed within the Property by Property Owner which
will be retained by Properaty Owner. The contractor retained by Property Owner for the purpose of
constructing all such improvements, and the proposed form of construction contract, shall be subject
to the District’s prior review and approval, which will not be unreasonably withheld. The Property
Owner shall also be responsible for designing and constructing, at its sole cost and expense, all other
internal wastewater lines, lift stations, facilities, equipment, and appurtenances necessary for the
provision of interim wastewater service by the District to the Property.

2.04. Easements For Required Facilities. The Parties agree that the Property Owner shall
acquire, at the Property Owner’s sole expense, all easements required for the lawful construction,
operation, and maintenance of all wastewater facilities required to be constructed by the Property
Owner under this Agreement. Such easements shall designate the District as the grantee thereunder,
shall be acceptable in form and content to the District, and shall be submitted to the District for
review and approval before the execution and recording of same.

2.05. Payment of Costs and Fees; No Liens Permitted. The Parties agree that the Property
Owner will pay promptly all costs and expenses for the design and construction of all facilities
required to be constructed under this Agreement as they are incurred and shall not suffer or permit
the filing of any lien or encumbrance with respect to facilities to be dedicated to the District. In the
event of the filing of any such lien or encumbrance, the Parties agree that the Property Owner will
undertake all measures necessary for the prompt release and discharge of such lien or encumbrance
within a reasonable time not to exceed ten (10) business days. The Parties agree that the Property
Owner will be responsible for all City and District costs and fees, including plan review fees,
inspection fees, and all other fees for services performed by the City and the District that are related
to the design and construction of improvements required to be constructed under this Agreement.



All costs and fees related to internal wastewater facilities within the Property will likewise be the
sole responsibility of the Property Owner.

2.06. Review of Construction Plans. Plans and specifications for all wastewater facilities
required to serve the Property will be submitted to both the District and the City for review and
approval prior to advertising the projects for bids. In the event that the plans are not approved, the
City and the District agree to provide their respective written comments on the plans within thirty
(30) days from the date of submission by the Property Owner.

2.07. Coordination of Construction. The Parties shall coordinate the construction of all
wastewater facilities required to serve the Property including, without limitation, all connections to
the District’s wastewater systems and the other construction activities contemplated within this
Agreement to ensure the safe and efficient construction and connection thereof, and to minimize any
possible interruptions of wastewater service during such construction activities.

2.08. Construction Standards. All wastewater facilities required to serve the Property shall be
constructed in accordance with the design criteria, policies, ordinances, standards, and specifications
for the same established by the City, the District, and to the extent applicable, the TCEQ and other
governmental entities with relevant jurisdiction. The Parties agree that the Property Owner shall
provide the City and the District a copy of as-built construction plans of connecting and other
facilities within thirty (30) days of completion of such facilities at no cost to the City or the District.

2.09. Internal Connections. The Parties agree that the City and the District shall inspect and
authorize all retail wastewater connection(s) within the Property in accordance with the City’s
policies and ordinances. Wastewater connections to internal lines within the Property shall be made
by state licensed plumbers retained by the Property Owner. The City and the District shall inspect
and ensure the proper installation of the wastewater service line(s) and appurtenances in accordance
with City and District standards and specifications, to the extent that the District’s standards and
specifications are not inconsistent with the City’s standards and specifications.

2.10. Ownership, Operation, and Maintenance of Facilities After Final Inspection and
Acceptance But Before Termination of Agreement. Upon the completion of construction thereof
by the Property Owner in accordance with the approved plans and specifications, and final
inspection and acceptance thereof by the City and the District:

€] the Connecting Wastewater Line, as well as all other internal subdivision wastewater
facilities and appurtenances installed within the Property within public rights-of-way or easements
dedicated and accepted for public use shall be dedicated to the District for ownership, operation, and
maintenance together with all easements, warranties, guarantees, and other assurances of
performance related to same;

(b) ownership, operation, and maintenance of the customer service line(s) and building
plumbing shall be the sole responsibility of the Property Owner at all times. The point of delivery
for wastewater service is identified on EXHIBIT C attached hereto. The Parties agree that all
facilities located on the Property Owner’s side of such point of delivery shall be owned, operated,



and maintained by the Property Owner. All facilities located on the District’s side of the point of
delivery shall be dedicated to the District for ownership, operation and maintenance responsibility.

During the term of this Agreement, the District shall operate and maintain the Connecting
Wastewater Line, and internal subdivision wastewater facilities and other appurtenances located on
its side of the point of delivery in accordance with generally accepted utility and engineering
standards and applicable U.S. Environmental Protection Agency and TCEQ requirements.

2.11. Conditions Precedent to Initiation of Interim Out-of-District Services From the District.
The Parties acknowledge and agree that all the requirements in this section must be completed before
interim out-of-district retail wastewater utility service is provided by the District to the Property:

(@ the Connecting Wastewater Line, and all internal wastewater facilities must be timely
constructed and installed by the Property Owner in accordance with the plans and specifications
approved by the City and the District;

(b)  the Connecting Wastewater Line must be inspected and approved by the City and the
District;

(© all other internal wastewater facilities for the Property must be inspected and
approved by the City and the District;

(d)  The Property Owner receives letters from the authorized representatives of the City
and the District evidencing approval of the constructed Connecting Wastewater Line, and all internal
wastewater facilities, and the District’s final acceptance of the Connecting Wastewater Line, and all
internal wastewater facilities located on the District’s side of the Point of Delivery for ownership,
operation, and maintenance by the District;

(e The Property Owner dedicates, assigns, and transfers to the District all of its rights
and interest in and to the Connecting Wastewater Line, and all internal wastewater facilities located
on the District’s side of the point of delivery including, without limitation, all rights under existing
construction agreements, and all easements, warranties, guarantees, bonds, and assurances of
performance related to such facilities. Wastewater service lines and other plumbing improvements
located on the Property Owner’s side of the point of delivery shall remain the property of the
Property Owner, and the Property Owner shall be solely responsible for all costs and expenses
associated with the repair, maintenance and operation of such private facilities;

j)] The Property Owner pay all City and District costs and fees and otherwise complies
with all rules and policies of the City and District related to the wastewater service; and

(9) The City provides at its sole cost and expense all naotices, if any, required to be given
to the other participants to the Brushy Creek Regional Wastewater System for the District to provide
retail wastewater service to the Property.

The District and the City agree that interim out-of-district wastewater utility service to the Property
from the District will be available within five (5) business days after the Property Owner has
satisfied all of the conditions set forth in this section.



2.12. Measurement of Wastewater Service. Wastewater delivered from the Property to the
District wastewater system shall be metered installed at a location to be approved by the District.

by the District, at Property Owner’s sole cost and expense in connection with the installation of the
Connecting Wastewater Ling, The Parties acknowledge that retail customers within the Property will
purchase wastewater utility service from the District’s wastewater system in accordance with the
District’s standard policies and procedures. Upon the termination of this Agreement, the retail
customers within the Property will purchase wastewater utility service from the City’s wastewater

system in accordance with the City’s standard policies and procedures.

2.13. Retail Wastewater Rates. The retail customers of the Property shall pay the retail
wastewater rate established by order from time to time by the District. Upon termination of this
Agreement, the retail customers of the Property shall pay the retail wastewater rate established by
ordinance from time to time by the Austin City Council. As a condition of service to the Property,
the Property Owner shall be responsible for posting and maintaining a service deposit with the
District in the amount of $1,000. The deposit must be received by the District before wastewater
service commences. The service deposit shall be held by the District to assure prompt payment of
all charges for wastewater service. The District at its option may apply all or any portion of the
service deposit to the payment of all or any part of the delinquent amount owed to the District for
wastewater service to the Property. The unexpended and unobligated portion of the deposit shall be
refunded to Property Owner, without interest, on application therefor following termination of
service to the Property by the District.

2.14. Monthly Billing. The Parties agree that the District shall be solely responsible for the
assessment and collection of District rates, fees and charges for interim out-of-district wastewater
utility service provided within the Property during the term of this Agreement. Upon the termination
of this Agreement, the City shall be solely responsible for the assessment and collection of all City
rates, fees and charges for City retail water and wastewater service provided within the Property.

2.15. Costs Attributable to Extending Service.

@ The Parties acknowledge that the City has incurred costs that are related to this
Agreement and the Property Owner will be required to pay the City a fee in the amount of $400.
The District acknowledges that the City will require the Property Owner to pay the above-referenced
fee to the City concurrent with the execution of this Agreement by Property Owner.

(b) The Parties acknowledge that the District has incurred costs that are related to this
Agreement and the Property Owner will be required to pay the District a fee in the amount of
$12,628. Property Owner agrees to provide payment of such fee to the District in full within 30 days
of receipt of a written invoice for payment from the District. The City acknowledges that the
District will require the Property Owner to pay the above-referenced fee to the District on or before
the effective date of this Agreement.

2.16. City Capital Recovery Fees. Given that a permanent demand on the City’s wastewater
systems will be created by new development within the Property, the City shall collect from the
Property Owner and retail customers the City’s Wastewater Capital Recovery Fee for all

o

Deleted: S

Deleted: M

g

Deleted: shall be installed and
maintained at Mesa Rosa Expense




wastewater connections within the Property. The amount shall be paid to the Austin Water
Utility concurrent with the execution of this Agreement by Property Owner.

2.17. Miscellaneous Fees. The Parties agree that the City is authorized to assess and collect all its
miscellaneous fees, which are lawfully applicable to development within the Property during the
term of this Agreement. The City shall be solely responsible for the collection of any such
miscellaneous City fees from the Property Owner for each wastewater connection within the
Property.

2.18. Ownership, Operation, and Maintenance of Connecting Lines and Facilities On
Annexation or Termination of Agreement. Upon the effective date of the termination of this
Agreement, the District shall not be entitled to any reimbursement from the City for costs related to
this Agreement. Upon termination of this Agreement, none of the wastewater facilities owned by the
District, including the Connecting Wastewater Line any any other facilities constructed by Property
Owner and located on the District’s side of the Point of Delivery, shall transfer to the City, and all
such facilities shall remain the property of the District.

2.19. Developer to be Direct Retail Customer of the District. The Parties agree that the City
reserves and is not transferring or assigning any of its rights or interest regarding permanent
wastewater utility service to the Property Owner or any other customer within the Property under
this Agreement. The Parties acknowledge and agree that, in accordance with its policies and
ordinances, the City has the sole authority to approve requests for wastewater utility service within
the Property. The Parties further agree that all connections to customers receiving wastewater utility
service from the District’s wastewater facilities under this Agreement shall be subject to all
applicable City policies and ordinances. The Parties acknowledge and agree that the City has
authority for the regulation of wastewater utility service to the Property that is located within the
City’s jurisdiction. The Parties agree that the District may collect its tap fees, inspection fees,
connection fees, or capital recovery fee(s) from the Property Owner in accordance with the District’s
policies and rate orders in effect at the time of such connection for interim out-of-district wastewater
utility service under this Agreement. The District shall be solely responsible for ensuring that such
District rates, fees, and charges comply with the requirements of applicable law. The District agrees
that it has a responsibility to use its best efforts to ensure that its wastewater collection systems meet
all applicable City, State, and Federal rules and regulations. In the event of a conflict between the
design requirements applicable to the District in connection with its participation in the Brushy
Creek Regional Wastewater System and the design requirements of the City, the more stringent
requirements will apply.

2.20. Coordination of Activities. The City and the District agree to communicate all information
reasonably necessary to the accomplishment of the purposes of this Agreement and to coordinate
their respective activities at all times to provide for efficient connection and delivery of interim retail
wastewater utility service to the Property.

2.21. Duration of Interim Service. The District agrees to provide interim out-of-district retail
wastewater utility service to the Property hereunder until the Director of the Austin Water Utility
(the “Director™) provides thirty (30) days written notice to the District that the City has installed
facilities to provide permanent City retail wastewater service to the Property, and is electing to



terminate this Agreement and the interim use of the District’s wastewater facilities for interim out-
of-district wastewater utility service under this Agreement. Notwithstanding the foregoing, in the
event that the wastewater service capacity made available to the Property under this Agreement is
otherwise required for the District to provide service to any other customer, the District shall provide
written notice thereof to the City. Within ninety (90) days of receipt of that notice, the City will
transfer to the District on an interim basis capacity in the Brushy Creek Regional Wastewater System
in an amount equal to the quantity of wastewater service made available to the Property, as specified
in this Agreement. If the City fails to provide such transfer of capacity, then the District’s obligation
to provide interim service to the Property shall terminate.

2.22. Proceedings upon Termination. If that the City submits a written notice of termination to
the District as provided in this Agreement, the District shall discontinue the use of the District
wastewater lines to provide interim out-of-district retail wastewater utility service to the Property
under this Agreement, and the City shall commence the provision of retail wastewater utility service
to the Property with permanent City wastewater facilities. To provide for the transition to permanent
City retail wastewater service in an orderly manner, the Parties agree as follows:

(a)  the Parties shall coordinate the disconnection of the Property from the District’s
wastewater facilities and the connection of the Property to the City’s wastewater facilities in such a
manner as to minimize the disruption of service and to ensure the provision of continuous and
adequate wastewater utility service to the Property;

(b) in aid of the transition to permanent City wastewater service, the City shall have the
right to inspect all points of connection, the Connecting Wastewater Line, and all other related
wastewater facilities and service lines and appurtenances at any reasonable time; and

(c) upon termination, the City shall be responsible for all aspects of providing permanent
retail wastewater service to the Property in accordance with the City’s policies and ordinances

2.23. Disconnection of District Facilities. The City agrees that the District’s wastewater facilities
used to provide interim out-of-district retail wastewater utility service to the Property need to be
physically separated from the Property before the City’s permanent wastewater facility
improvements are connected to the Property. The Property Owner agrees to pay the costs for the
design and construction of facilities, within the boundaries of the Property, necessary to connect to
the City’s System in accordance with City design criteria and standards. The City agrees to pay the
costs for the design and construction of facilities, outside of the boundaries of the Property,
necessary to connect the Property to the City’s System upon termination of this Agreement provided
that funding for all costs for the design and construction of the required facilities is approved by the
Austin City Council. The District agrees, upon request by the City, to take all actions necessary to
facilitate the physical separation of the two systems, but shall not be required to incur any costs or
expenses related thereto. The District is not responsible for the design or construction of facilities
for the separation of the two systems. The District also agrees that the City will not be charged any
District costs or fees related to the termination of out-of-district wastewater service to the Property.
The Parties agree that the work performed by the City under this section will be done as part of a
City capital improvement project and will be performed at a date and time as determined by the City.



2.24. Limitation on Service. The Parties agree that this Agreement is only for the District’s
provision of interim out-of-district retail wastewater utility service to the Property for restaurant
purposes in accordance with the terms and limitations of this Agreement. Neither the District nor the
Property Owner, nor their respective authorized agents, may connect, or allow any other person or
entity to connect any facilities, persons, or real property other than the Property to the City’s
wastewater facilities, or the District’s wastewater facilities, located on the Property and constructed
under this Agreement. The City reserves the right to deny for any reason any requests by the District
and the Property Owner to increase the level of interim out-of district wastewater utility service
provided under this Agreement or to serve any facilities, persons, or real property outside of the
Property. If the District or the Property Owner provide wastewater service outside of the Property
without the written approval of the City, as reflected by an amendment to this Agreement approved
and executed by authorized representatives of the City and the District, the City may terminate this
Agreement after thirty (30) days written notice to the District or require the District or the Property
Owner to immediately terminate service to the facilities, persons, or entities outside of the Property,
to the extent authorized by applicable law.

2.25. Responsibility for Injuries or Damage to Property. The Parties acknowledge that the
Property Owner will be required to be solely responsible for the safety of its own employees, guests,
invitees, and authorized agents, and for any loss or damage to property of the District or the City or
third persons or for injury to third persons directly caused by the negligence of the Property Owner,
or its employees, contractors, or authorized agents, in installing wastewater facilities required under
this Agreement, or in disconnecting other wastewater facilities that were used to serve the Property,
or in the performance of any other acts required under this Agreement.

2.26. District Rules, Policies and Procedures. The Parties acknowledge that the Property Owner
and customers within the Property will be subject to and required to comply with the District’s rules,
policies, and procedures, as the same may be amended from time to time, for providing out-of-
district wastewater utility service. In the event of a conflict between the District’s rules and the
City’s rules, the more stringent rule provisions shall apply.

2.28. Covenants and Restrictions. The Parties acknowledge and agree that the provisions of
this Agreement are covenants and restrictions running with the land for the benefit of the Property
and the Parties that are binding on the Property Owner and its successors and assigns. If any person,
corporation, or entity violates or attempts to violate one or more of the covenants contained in this
Agreement, the Parties agree that it will be lawful for the City and the District, and their respective
successors and assigns, to prosecute proceedings at law or in equity against such person or entity
violating or attempting to violate such covenant or covenants and to prevent such person or entity
from violating or attempting to violate such covenant or covenants or to take any action authorized
by law. The failure at any time of the City or District to enforce this covenant shall not constitute a
waiver or estoppel of the right to do so at a later time. The City shall record this Agreement in the
Official Public Records of Williamson County within thirty (30) days of the effective date of this
Agreement. A certified copy of the recorded Agreement shall be provided to the District and the
Developer within ten (10) days after recordation.



2.29. Industrial Waste Compliance. As between the City and the District, the District shall be
responsible for ensuring that discharges of industrial waste from the proposed development of the
Property Owner comply with local, federal, and state rules regarding pretreatment and monitoring of
industrial waste and other prohibited waste. The City acknowledges and agrees that the pretreatment
standards applicable to the District are set forth by contract in connection with its participation in the
Brushy Creek Regional Wastewater System.

2.30. Request for Annexation. The District acknowledges that the City will require the Property
Owner to request full purpose annexation of the Property into the City’s full purpose jurisdiction in
accordance with Chapter 43 of the Texas Local Government Code concurrent with the execution of
this Agreement by the Property Owner.

2.31. Land Use. Property Owner acknowledges and agrees that the interim wastewater service
made available by the District hereunder to the Property is limited to wastewater flows generated
from the restaurant facility located within the Property at the date of execution of this Agreement.
The District shall have no obligation to provide interim wastewater service for any wastewater
generated as a result of any change in land use within the Property.

1.
GENERAL PROVISIONS

3.01. Authority. This Agreement is made pursuant to the authority conferred to the Parties by
Texas Government Code, Chapter 791, Texas Local Government Code, Chapter 402, Chapter 54,
Texas Water Code, and other applicable law.

3.02. Default Process. If one party believes that the other Party is in default of any provision of
this Agreement, the nondefaulting Party will give written notice to the other Party, specifying the
event of default and extending the defaulting Party thirty (30) days to cure the default. This 30-day
period for notice and opportunity to cure must pass before the non-defaulting party may initiate any
remedies available to the nondefaulting party due to an alleged default. The non-defaulting party
must mitigate any direct or consequential damages arising from any default to the extent reasonably
possible under the circumstances. The Parties agree that they will use good faith and reasonable
efforts to resolve any dispute by agreement, which may include engaging in nonbinding arbitration,
mediation or other alternative dispute resolution methods as recommended by the laws of the State
of Texas, before initiating any lawsuit to enforce their respective rights under this Agreement. If the
default is not cured during the 30-day period, the nondefaulting party may pursue all remedies, at
law or in equity, that it deems appropriate to redress such default (except as provided below).
Nothing in this Agreement will be construed to limit any party’s right to recover damages or seek
other appropriate curative remedies if a nondefaulting party files a breach of contract action relating
to this Agreement. Nothing herein shall be construed as a waiver of a Party’s right to seek
emergency relief in the event of an emergency nor waiver of the rights of a Party existing under the
laws of the State of Texas. Notwithstanding any provision herein to the contrary, all parties agree
that any remedy against the District for breach or alleged breach of this Agreement shall be limited

10



to those in equity, and that the District will not be subject to the payment of damages for any such
breach or alleged breach of this Agreement.

3.03. Severability. If any part of this Agreement is held to be invalid for any reason by a court or
agency of competent jurisdiction, the remainder of this Agreement shall not be affected and this
Agreement shall be construed as if such invalid portion had never been contained herein and the
provisions of this Agreement are expressly deemed severable for this purpose.

3.04. Force Majeure. If, by reason of Force Majeure, any party shall be rendered wholly or
partially unable to carry out its obligations under this Agreement after its effective date, then such
party shall give written notice of the particulars of such Force Majeure to the other parties within a
reasonable time after the occurrences thereof. The obligations of the party giving such notice, to the
extent by such Force Majeure, shall be suspended during the continuance of the inability claimed
and for no longer period, and any such party shall in good faith exercise its best efforts to remove
and overcome such inability. Force majeure will not relieve the obligations of the Property Owner to
pay for the interim out-of-district wastewater utility services provided under this Agreement.

The term “Force Majeure” as utilized herein shall mean and refer to acts of God; strikes, lockouts or
other disturbances; acts of public enemies, orders of any kind of the government of the United
States, the State of Texas, or any other civil or military authority; insurrections; riots; epidemics;
earthquakes; lightning; fires; hurricanes; storms; floods; washouts; or other natural disasters; arrests;
restraint of government and people; civil disturbances; explosions: breakage or accidents to
machinery, pipelines or canals; or other causes not reasonably within the control of the party
claiming such inability.

3.05. Payments from Current Revenues. All payments, if any, required to be made by a
governmental entity hereunder shall be payable from current revenues or other funds lawfully
available for such purpose.

3.06. Cooperation. The Parties agree to cooperate at all times in good faith to effectuate the
purposes and intent of this Agreement.

3.07. Entire Agreement. This Agreement contains the entire agreement of the Parties and
supersedes all prior or contemporaneous understandings or representations, whether oral or written,
respecting the subject matter hereof.

3.08. Amendments. Any amendment must be in writing and signed by the authorized
representative of each party.

3.09. No Amendment of Other Agreements. Unless otherwise expressly stipulated herein, this
Agreement is separate from and shall not constitute an amendment or modification of any other
agreement between the parties.

3.10. No Third Party Beneficiaries. This Agreement shall inure only to the benefit of the parties

hereto and third persons not privy hereto shall not, in any form or manner, be considered a third
party beneficiary of this Agreement.
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3.11. Independent Contractors and No Partnership or Joint Venture. The City, and the
District will each have the status of independent contractor hereunder and each will be solely
responsible for the proper direction of its employees and agents and the employees and agents will
not be considered employees, agents or borrowed servants of the other parties for any reason.

3.12. Assignment. The District may not assign or transfer, in whole or in part, the District’s
commitment to provide interim out-of district water utility service under this Agreement without the
prior written approval of the City, which shall not be unreasonably withheld.

3.13. Applicable Law. This agreement shall be construed under and in accordance with Texas
law.

3.14. Venue. Venue for any action arising hereunder shall be in Travis County, Texas.
3.15. Notices. Notice to be provided hereunder shall be sufficient if forwarded to the other party

by hand-delivery or via U.S. Postal Service, postage prepaid, to the address of the other party shown
below:

BRUSHY CREEK MUNICIPAL CITY OF AUSTIN:
UTILITY DISTRICT:

C/0: General Manager C/O: Director
Brushy Creek Municipal Utility District City of Austin
16318 Great Oaks Drive Austin Water Utility
Round Rock, Texas 78681-2506 P.O. Box 1088

Awustin, Texas 78767
PROPERTY OWNER:
Hamid Zarafshani6404 Rusty Ridge Dr.
Austin, Texas 78731
A party may change its notice address and contact information by written notice to the other parties.
3.16. Headings. All headings and captions used in this Agreement are intended solely for
convenience and shall not enlarge, limit, or otherwise affect that which is set forth in any one of the
paragraphs or sections hereof.
3.17 Recordation. The District acknowledges and agrees that upon execution, the City will
record this Agreement in the Official Records of Williamson County, Texas, and that after

recordation, it shall run with the Property, and shall bind future owners of the Property.

3.18 Effective Date. This Agreement shall be effective upon the date of execution by all parties.
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THE STATE OF TEXAS

COUNTY OF TRAVIS

)
)
)

CITY OF AUSTIN:

By:

Rudy Garza
Assistant City Manager

Date:

THIS INSTRUMENT was acknowledged before me this __ day of
Rudy Garza, Assistant City Manager of the City of Austin, a Texas municipal corporation, on behalf

of that municipal corporation.

(SEAL)

Notary Public, State of Texas

BRUSHY CREEK MUNICIPAL
UTILITY DISTRICT:

By:

Name: Paul Tisch
President

Date:

13

, 2009, by



THE STATE OF TEXAS )
COUNTY OF TRAVIS )
THIS INSTRUMENT was acknowledged before me on this___ day of , 2009, by
Paul Tisch, President of the Board of Directors of Brushy Creek Municipal Utility District, a

conservation and reclamation district of the State of Texas, on behalf of that district.

(SEAL)

Notary Public, State of Texas

PROPERTY OWNER:

By:

Name: Hamid Zarafshani

Date:
THE STATE OF TEXAS )
)
COUNTY OF TRAVIS )

THIS INSTRUMENT was acknowledged before me on this___ day of , 2009, by

(SEAL)

Notary Public, State of Texas
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AGREEMENT FOR THE PROVISION OF INTERIM OUT-OF-DISTRICT RETAIL
WASTEWATER UTILITY SERVICE TO THE MESA ROSA PROJECT

THE STATE OF TEXAS )
) KNOW ALL BY THESE PRESENTS:
COUNTY OF TRAVIS )

THIS AGREEMENT (*“Agreement”) is made by and between the City of Austin, Texas, a Texas
home rule municipality (“City”), and Brushy Creek Municipal Utility District, a conservation and
reclamation district created and operating as a municipal utility district pursuant to Article 16,
Section 59 of the Texas Constitution and Chapters 49 and 54 of the Texas Water Code (the
“District”), and Hamid Zarafshani (the “Property Owner’). (The entities shall sometimes be referred
to collectively as the “Parties”.) References to a party shall mean and include the party, and its
authorized agents, successors, and assigns.

.
RECITALS

1.01. The District is a political subdivision of the State of Texas created under and by virtue of an
order of the Texas Water Commission (now the “Texas Commission on Environmental Quality” or
“TCEQ?”) dated October 27, 1977.

1.02. The District is authorized to provide potable water service to customers within and outside its
boundaries but primarily serves “Brushy Creek,” a multi-use development consisting of
approximately 725 acres and located in southwest Williamson County.

1.03. The District currently provides wastewater and potable water service to its retail customers
from its own water pumping and distribution system and wastewater collection system.

1.04. The Property Owner owns that certain real property commonly referred to as the “Mesa
Rosa Project” as more particularly described on EXHIBIT B (herein the “Property”). The Property
is located within the City’s Extraterritorial Jurisdiction, designated Desired Development Zone and
the City’s Utility and Impact Fee Service Areas (see EXHIBIT A). The Property is located outside
but near the boundaries of the District. The Property currently utilizes on-site sewage facilities for
treatment and disposal of wastewater generated at a restaurant located on the Property.

1.05. There are currently no existing City wastewater lines in close proximity to the Property to
provide direct City retail wastewater service to the Property. The nearest City wastewater mains are
located beyond six miles from the Property.

1.06. The Property is located in close proximity to existing District wastewater lines from which
interim out-of-district wastewater utility service from the District can be provided subject to the
written approval of the City and the District to such arrangements.

1.07. In March 2009, the Property Owner made inquiry with the City’s Austin Water Utility for
approval of the wastewater utility improvements necessary to obtain interim wastewater utility



services for the Property from the District. The Property Owner requested that the City enter into the
necessary arrangements with the District to allow the Property to receive the requested out-of-district
retail wastewater service from the District on an interim basis pending the construction of City
wastewater facilities capable of providing permanent City retail wastewater services to the Property.

1.08. The Parties agree that this Agreement shall only address the issues related to the provision of
wastewater service to the Property on an interim basis.

1.09. The Parties desire to execute this Agreement to set forth the terms and conditions for the
District’s provision of interim out-of-district retail wastewater utility service to the Property.

1.10. On August 23, 2007, the Austin City Council authorized negotiation and execution of an
agreement with the District that sets forth terms and conditions for the construction by the Property
Owner of those wastewater facilities necessary to connect the Property to the District’s wastewater
utility system, and terms and conditions for the described interim out-of-district wastewater utility
service to the Property. OnJuly 23, 2009, the District’s Board of Directors authorized the execution
of this Agreement with the City and all related documents necessary to implement this Agreement.

NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants set forth
herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by the Parties, the City, the District, and the Property Owner hereby agree as follows:

1.
TERMS FOR INTERIM OUT-OF-DISTRICT RETAIL WASTEWATER UTILITY
SERVICE

2.01. City Consent to Interim Out-Of-District Utility Service. Subject to the terms and
conditions set forth in this Agreement, the City consents to the District’s provision of interim out-of-
district wastewater utility service to the Property. The District agrees that it will use its wastewater
collection facilities to provide the agreed interim out-of-district wastewater utility service to the
Property. The District agrees that sufficient wastewater capacity exists in its wastewater collection
system or will be available to meet the projected wastewater utility service demands within the
Property, as identified in LUEs in Section 2.02 below. The City agrees that the capacity in the
Brushy Creek Regional Wastewater System for the provision of wastewater service to the Property
shall be that capacity owned by or allocated to the City, and not capacity in the Brushy Creek
Regional System owned by or allocated to the District. The Parties acknowledge and agree that the
District will be providing interim wastewater service to the Property on behalf of the City, and that
accordingly, no transfer of wastewater capacity or other consents or approvals are required in
connection with their respective participation in the Brushy Creek Regional Wastewater System.
Notwithstanding the foregoing, in the event it is determined that the consent or approval of any other
participants is required, or that a formal transfer of the City’s capacity in the Brushy Creek Regional
Wastewater System is required, for the District to provide interim wastewater service, then the City
shall be responsible for, and shall secure, such consents or approvals, and shall immediately transfer
capacity to the District on an interim and temporary basis as required for the District to provide
wastewater service to the Property. The Parties agree that the District’s obligations under this



The actual location of the points of connection of the Property to the District’s wastewater system,
and improvements to the District’s wastewater system required as a condition of interim wastewater
service hereunder, are more particularly identified on EXHIBIT C attached hereto.

2.02. Maximum Out-of District Service Level. The Parties agree that the out-of-district
wastewater service to the Property shall not exceed an instantaneous maximum of 1,500 gallons per
minute and (7) Living Unit Equivalents (“LUESs”) as determined by the District’s and the City’s
Utility Design Criteria and standards.

2.03. Manner of Wastewater Connection. The Parties agree that the Property Owner, at the
Property Owner’s sole cost and expense, shall engage the services of a registered professional
engineer licensed to practice in the State of Texas to design, and shall construct those certain
wastewater line improvements more particularly identified in EXHIBIT C attached hereto, together
with related facilities, equipment and appurtenances to be dedicated to the District for purposes of
extending wastewater service to the Property (the “Connecting Wastewater Line”). EXHIBIT C
also identifies those improvements to be constructed within the Property by Property Owner which
will be retained by Properaty Owner. The contractor retained by Property Owner for the purpose of
constructing all such improvements, and the proposed form of construction contract, shall be subject
to the District’s prior review and approval, which will not be unreasonably withheld. The Property
Owner shall also be responsible for designing and constructing, at its sole cost and expense, all other
internal wastewater lines, lift stations, facilities, equipment, and appurtenances necessary for the
provision of interim wastewater service by the District to the Property.

2.04. Easements For Required Facilities. The Parties agree that the Property Owner shall
acquire, at the Property Owner’s sole expense, all easements required for the lawful construction,
operation, and maintenance of all wastewater facilities required to be constructed by the Property
Owner under this Agreement. Such easements shall designate the District as the grantee thereunder,
shall be acceptable in form and content to the District, and shall be submitted to the District for
review and approval before the execution and recording of same.

2.05. Payment of Costs and Fees; No Liens Permitted. The Parties agree that the Property
Owner will pay promptly all costs and expenses for the design and construction of all facilities
required to be constructed under this Agreement as they are incurred and shall not suffer or permit
the filing of any lien or encumbrance with respect to facilities to be dedicated to the District. Inthe
event of the filing of any such lien or encumbrance, the Parties agree that the Property Owner will
undertake all measures necessary for the prompt release and discharge of such lien or encumbrance
within a reasonable time not to exceed ten (10) business days. The Parties agree that the Property
Owner will be responsible for all City and District costs and fees, including plan review fees,
inspection fees, and all other fees for services performed by the City and the District that are related
to the design and construction of improvements required to be constructed under this Agreement.



All costs and fees related to internal wastewater facilities within the Property will likewise be the
sole responsibility of the Property Owner.

2.06. Review of Construction Plans. Plans and specifications for all wastewater facilities
required to serve the Property will be submitted to both the District and the City for review and
approval prior to advertising the projects for bids. In the event that the plans are not approved, the
City and the District agree to provide their respective written comments on the plans within thirty
(30) days from the date of submission by the Property Owner.

2.07. Coordination of Construction. The Parties shall coordinate the construction of all
wastewater facilities required to serve the Property including, without limitation, all connections to
the District’s wastewater systems and the other construction activities contemplated within this
Agreement to ensure the safe and efficient construction and connection thereof, and to minimize any
possible interruptions of wastewater service during such construction activities.

2.08. Construction Standards. All wastewater facilities required to serve the Property shall be
constructed in accordance with the design criteria, policies, ordinances, standards, and specifications
for the same established by the City, the District, and to the extent applicable, the TCEQ and other
governmental entities with relevant jurisdiction. The Parties agree that the Property Owner shall
provide the City and the District a copy of as-built construction plans of connecting and other
facilities within thirty (30) days of completion of such facilities at no cost to the City or the District.

2.09. Internal Connections. The Parties agree that the City and the District shall inspect and
authorize all retail wastewater connection(s) within the Property in accordance with the City’s
policies and ordinances. Wastewater connections to internal lines within the Property shall be made
by state licensed plumbers retained by the Property Owner. The City and the District shall inspect
and ensure the proper installation of the wastewater service line(s) and appurtenances in accordance
with City and District standards and specifications, to the extent that the District’s standards and
specifications are not inconsistent with the City’s standards and specifications.

2.10. Ownership, Operation, and Maintenance of Facilities After Final Inspection and
Acceptance But Before Termination of Agreement. Upon the completion of construction thereof
by the Property Owner in accordance with the approved plans and specifications, and final
inspection and acceptance thereof by the City and the District:

(@) the Connecting Wastewater Line, as well as all other internal subdivision wastewater
facilities and appurtenances installed within the Property within public rights-of-way or easements
dedicated and accepted for public use shall be dedicated to the District for ownership, operation, and
maintenance together with all easements, warranties, guarantees, and other assurances of
performance related to same;

(b)  ownership, operation, and maintenance of the customer service line(s) and building
plumbing shall be the sole responsibility of the Property Owner at all times. The point of delivery
for wastewater service is identified on EXHIBIT C attached hereto. The Parties agree that all
facilities located on the Property Owner’s side of such point of delivery shall be owned, operated,



and maintained by the Property Owner. All facilities located on the District’s side of the point of
delivery shall be dedicated to the District for ownership, operation and maintenance responsibility.

During the term of this Agreement, the District shall operate and maintain the Connecting
Wastewater Line, and internal subdivision wastewater facilities and other appurtenances located on
its side of the point of delivery in accordance with generally accepted utility and engineering
standards and applicable U.S. Environmental Protection Agency and TCEQ requirements.

2.11. Conditions Precedent to Initiation of Interim Out-of-District Services From the District.
The Parties acknowledge and agree that all the requirements in this section must be completed before
interim out-of-district retail wastewater utility service is provided by the District to the Property:

(@) the Connecting Wastewater Line, and all internal wastewater facilities must be timely
constructed and installed by the Property Owner in accordance with the plans and specifications
approved by the City and the District;

(b)  the Connecting Wastewater Line must be inspected and approved by the City and the
District;

(c) all other internal wastewater facilities for the Property must be inspected and
approved by the City and the District;

(d) The Property Owner receives letters from the authorized representatives of the City
and the District evidencing approval of the constructed Connecting Wastewater Line, and all internal
wastewater facilities, and the District’s final acceptance of the Connecting Wastewater Line, and all
internal wastewater facilities located on the District’s side of the Point of Delivery for ownership,
operation, and maintenance by the District;

(e) The Property Owner dedicates, assigns, and transfers to the District all of its rights
and interest in and to the Connecting Wastewater Line, and all internal wastewater facilities located
on the District’s side of the point of delivery including, without limitation, all rights under existing
construction agreements, and all easements, warranties, guarantees, bonds, and assurances of
performance related to such facilities. Wastewater service lines and other plumbing improvements
located on the Property Owner’s side of the point of delivery shall remain the property of the
Property Owner, and the Property Owner shall be solely responsible for all costs and expenses
associated with the repair, maintenance and operation of such private facilities;

() The Property Owner pay all City and District costs and fees and otherwise complies
with all rules and policies of the City and District related to the wastewater service; and

(0) The City provides at its sole cost and expense all notices, if any, required to be given
to the other participants to the Brushy Creek Regional Wastewater System for the District to provide
retail wastewater service to the Property.

The District and the City agree that interim out-of-district wastewater utility service to the Property
from the District will be available within five (5) business days after the Property Owner has
satisfied all of the conditions set forth in this section.



2.12. Measurement of Wastewater Service. Wastewater delivered from the Property to the
District wastewater system shall be metered installed at a location to be approved by the District.
The Property Owner shall install the wastewater meter, which shall be of a type and design approved
by the District, at Property Owner’s sole cost and expense in connection with the installation of the
Connecting Wastewater Line. The Parties acknowledge that retail customers within the Property will
purchase wastewater utility service from the District’s wastewater system in accordance with the
District’s standard policies and procedures. Upon the termination of this Agreement, the retail
customers within the Property will purchase wastewater utility service from the City’s wastewater
system in accordance with the City’s standard policies and procedures.

2.13. Retail Wastewater Rates. The retail customers of the Property shall pay the retail
wastewater rate established by order from time to time by the District. Upon termination of this
Agreement, the retail customers of the Property shall pay the retail wastewater rate established by
ordinance from time to time by the Austin City Council. As a condition of service to the Property,
the Property Owner shall be responsible for posting and maintaining a service deposit with the
District in the amount of $1,000. The deposit must be received by the District before wastewater
service commences. The service deposit shall be held by the District to assure prompt payment of
all charges for wastewater service. The District at its option may apply all or any portion of the
service deposit to the payment of all or any part of the delinquent amount owed to the District for
wastewater service to the Property. The unexpended and unobligated portion of the deposit shall be
refunded to Property Owner, without interest, on application therefor following termination of
service to the Property by the District.

2.14. Monthly Billing. The Parties agree that the District shall be solely responsible for the
assessment and collection of District rates, fees and charges for interim out-of-district wastewater
utility service provided within the Property during the term of this Agreement. Upon the termination
of this Agreement, the City shall be solely responsible for the assessment and collection of all City
rates, fees and charges for City retail water and wastewater service provided within the Property.

2.15. Costs Attributable to Extending Service.

@) The Parties acknowledge that the City has incurred costs that are related to this
Agreement and the Property Owner will be required to pay the City a fee in the amount of $400.
The District acknowledges that the City will require the Property Owner to pay the above-referenced
fee to the City concurrent with the execution of this Agreement by Property Owner.

(b) The Parties acknowledge that the District has incurred costs that are related to this
Agreement and the Property Owner will be required to pay the District a fee in the amount of
$12,628. Property Owner agrees to provide payment of such fee to the District in full within 30 days
of receipt of a written invoice for payment from the District. The City acknowledges that the
District will require the Property Owner to pay the above-referenced fee to the District on or before
the effective date of this Agreement.

2.16. City Capital Recovery Fees. Given that a permanent demand on the City’s wastewater
systems will be created by new development within the Property, the City shall collect from the
Property Owner and retail customers the City’s Wastewater Capital Recovery Fee for all



wastewater connections within the Property. The amount shall be paid to the Austin Water
Utility concurrent with the execution of this Agreement by Property Owner.

2.17. Miscellaneous Fees. The Parties agree that the City is authorized to assess and collect all its
miscellaneous fees, which are lawfully applicable to development within the Property during the
term of this Agreement. The City shall be solely responsible for the collection of any such
miscellaneous City fees from the Property Owner for each wastewater connection within the
Property.

2.18. Ownership, Operation, and Maintenance of Connecting Lines and Facilities On
Annexation or Termination of Agreement. Upon the effective date of the termination of this
Agreement, the District shall not be entitled to any reimbursement from the City for costs related to
this Agreement. Upon termination of this Agreement, none of the wastewater facilities owned by the
District, including the Connecting Wastewater Line any any other facilities constructed by Property
Owner and located on the District’s side of the Point of Delivery, shall transfer to the City, and all
such facilities shall remain the property of the District.

2.19. Developer to be Direct Retail Customer of the District. The Parties agree that the City
reserves and is not transferring or assigning any of its rights or interest regarding permanent
wastewater utility service to the Property Owner or any other customer within the Property under
this Agreement. The Parties acknowledge and agree that, in accordance with its policies and
ordinances, the City has the sole authority to approve requests for wastewater utility service within
the Property. The Parties further agree that all connections to customers receiving wastewater utility
service from the District’s wastewater facilities under this Agreement shall be subject to all
applicable City policies and ordinances. The Parties acknowledge and agree that the City has
authority for the regulation of wastewater utility service to the Property that is located within the
City’s jurisdiction. The Parties agree that the District may collect its tap fees, inspection fees,
connection fees, or capital recovery fee(s) from the Property Owner in accordance with the District’s
policies and rate orders in effect at the time of such connection for interim out-of-district wastewater
utility service under this Agreement. The District shall be solely responsible for ensuring that such
District rates, fees, and charges comply with the requirements of applicable law. The District agrees
that it has a responsibility to use its best efforts to ensure that its wastewater collection systems meet
all applicable City, State, and Federal rules and regulations. In the event of a conflict between the
design requirements applicable to the District in connection with its participation in the Brushy
Creek Regional Wastewater System and the design requirements of the City, the more stringent
requirements will apply.

2.20. Coordination of Activities. The City and the District agree to communicate all information
reasonably necessary to the accomplishment of the purposes of this Agreement and to coordinate
their respective activities at all times to provide for efficient connection and delivery of interim retail
wastewater utility service to the Property.

2.21. Duration of Interim Service. The District agrees to provide interim out-of-district retail
wastewater utility service to the Property hereunder until the Director of the Austin Water Utility
(the “Director™) provides thirty (30) days written notice to the District that the City has installed
facilities to provide permanent City retail wastewater service to the Property, and is electing to



terminate this Agreement and the interim use of the District’s wastewater facilities for interim out-
of-district wastewater utility service under this Agreement. Notwithstanding the foregoing, in the
event that the wastewater service capacity made available to the Property under this Agreement is
otherwise required for the District to provide service to any other customer, the District shall provide
written notice thereof to the City. Within ninety (90) days of receipt of that notice, the City will
transfer to the District on an interim basis capacity in the Brushy Creek Regional Wastewater System
in an amount equal to the quantity of wastewater service made available to the Property, as specified
in this Agreement. If the City fails to provide such transfer of capacity, then the District’s obligation
to provide interim service to the Property shall terminate.

2.22. Proceedings upon Termination. If that the City submits a written notice of termination to
the District as provided in this Agreement, the District shall discontinue the use of the District
wastewater lines to provide interim out-of-district retail wastewater utility service to the Property
under this Agreement, and the City shall commence the provision of retail wastewater utility service
to the Property with permanent City wastewater facilities. To provide for the transition to permanent
City retail wastewater service in an orderly manner, the Parties agree as follows:

(@) the Parties shall coordinate the disconnection of the Property from the District’s
wastewater facilities and the connection of the Property to the City’s wastewater facilities in such a
manner as to minimize the disruption of service and to ensure the provision of continuous and
adequate wastewater utility service to the Property;

(b) in aid of the transition to permanent City wastewater service, the City shall have the
right to inspect all points of connection, the Connecting Wastewater Line, and all other related
wastewater facilities and service lines and appurtenances at any reasonable time; and

(©) upon termination, the City shall be responsible for all aspects of providing permanent
retail wastewater service to the Property in accordance with the City’s policies and ordinances

2.23. Disconnection of District Facilities. The City agrees that the District’s wastewater facilities
used to provide interim out-of-district retail wastewater utility service to the Property need to be
physically separated from the Property before the City’s permanent wastewater facility
improvements are connected to the Property. The Property Owner agrees to pay the costs for the
design and construction of facilities, within the boundaries of the Property, necessary to connect to
the City’s System in accordance with City design criteria and standards. The City agrees to pay the
costs for the design and construction of facilities, outside of the boundaries of the Property,
necessary to connect the Property to the City’s System upon termination of this Agreement provided
that funding for all costs for the design and construction of the required facilities is approved by the
Austin City Council. The District agrees, upon request by the City, to take all actions necessary to
facilitate the physical separation of the two systems, but shall not be required to incur any costs or
expenses related thereto. The District is not responsible for the design or construction of facilities
for the separation of the two systems. The District also agrees that the City will not be charged any
District costs or fees related to the termination of out-of-district wastewater service to the Property.
The Parties agree that the work performed by the City under this section will be done as part of a
City capital improvement project and will be performed at a date and time as determined by the City.



2.24. Limitation on Service. The Parties agree that this Agreement is only for the District’s
provision of interim out-of-district retail wastewater utility service to the Property for restaurant
purposes in accordance with the terms and limitations of this Agreement. Neither the District nor the
Property Owner, nor their respective authorized agents, may connect, or allow any other person or
entity to connect any facilities, persons, or real property other than the Property to the City’s
wastewater facilities, or the District’s wastewater facilities, located on the Property and constructed
under this Agreement. The City reserves the right to deny for any reason any requests by the District
and the Property Owner to increase the level of interim out-of district wastewater utility service
provided under this Agreement or to serve any facilities, persons, or real property outside of the
Property. If the District or the Property Owner provide wastewater service outside of the Property
without the written approval of the City, as reflected by an amendment to this Agreement approved
and executed by authorized representatives of the City and the District, the City may terminate this
Agreement after thirty (30) days written notice to the District or require the District or the Property
Owner to immediately terminate service to the facilities, persons, or entities outside of the Property,
to the extent authorized by applicable law.

2.25. Responsibility for Injuries or Damage to Property. The Parties acknowledge that the
Property Owner will be required to be solely responsible for the safety of its own employees, guests,
invitees, and authorized agents, and for any loss or damage to property of the District or the City or
third persons or for injury to third persons directly caused by the negligence of the Property Owner,
or its employees, contractors, or authorized agents, in installing wastewater facilities required under
this Agreement, or in disconnecting other wastewater facilities that were used to serve the Property,
or in the performance of any other acts required under this Agreement.

2.26. District Rules, Policies and Procedures. The Parties acknowledge that the Property Owner
and customers within the Property will be subject to and required to comply with the District’s rules,
policies, and procedures, as the same may be amended from time to time, for providing out-of-
district wastewater utility service. In the event of a conflict between the District’s rules and the
City’s rules, the more stringent rule provisions shall apply.

2.28. Covenants and Restrictions. The Parties acknowledge and agree that the provisions of
this Agreement are covenants and restrictions running with the land for the benefit of the Property
and the Parties that are binding on the Property Owner and its successors and assigns. If any person,
corporation, or entity violates or attempts to violate one or more of the covenants contained in this
Agreement, the Parties agree that it will be lawful for the City and the District, and their respective
successors and assigns, to prosecute proceedings at law or in equity against such person or entity
violating or attempting to violate such covenant or covenants and to prevent such person or entity
from violating or attempting to violate such covenant or covenants or to take any action authorized
by law. The failure at any time of the City or District to enforce this covenant shall not constitute a
waiver or estoppel of the right to do so at a later time. The City shall record this Agreement in the
Official Public Records of Williamson County within thirty (30) days of the effective date of this
Agreement. A certified copy of the recorded Agreement shall be provided to the District and the
Developer within ten (10) days after recordation.



2.29. Industrial Waste Compliance. As between the City and the District, the District shall be
responsible for ensuring that discharges of industrial waste from the proposed development of the
Property Owner comply with local, federal, and state rules regarding pretreatment and monitoring of
industrial waste and other prohibited waste. The City acknowledges and agrees that the pretreatment
standards applicable to the District are set forth by contract in connection with its participation in the
Brushy Creek Regional Wastewater System.

2.30. Request for Annexation. The District acknowledges that the City will require the Property
Owner to request full purpose annexation of the Property into the City’s full purpose jurisdiction in
accordance with Chapter 43 of the Texas Local Government Code concurrent with the execution of
this Agreement by the Property Owner.

2.31. Land Use. Property Owner acknowledges and agrees that the interim wastewater service
made available by the District hereunder to the Property is limited to wastewater flows generated
from the restaurant facility located within the Property at the date of execution of this Agreement.
The District shall have no obligation to provide interim wastewater service for any wastewater
generated as a result of any change in land use within the Property.

1.
GENERAL PROVISIONS

3.01. Authority. This Agreement is made pursuant to the authority conferred to the Parties by
Texas Government Code, Chapter 791, Texas Local Government Code, Chapter 402, Chapter 54,
Texas Water Code, and other applicable law.

3.02. Default Process. If one party believes that the other Party is in default of any provision of
this Agreement, the nondefaulting Party will give written notice to the other Party, specifying the
event of default and extending the defaulting Party thirty (30) days to cure the default. This 30-day
period for notice and opportunity to cure must pass before the non-defaulting party may initiate any
remedies available to the nondefaulting party due to an alleged default. The non-defaulting party
must mitigate any direct or consequential damages arising from any default to the extent reasonably
possible under the circumstances. The Parties agree that they will use good faith and reasonable
efforts to resolve any dispute by agreement, which may include engaging in nonbinding arbitration,
mediation or other alternative dispute resolution methods as recommended by the laws of the State
of Texas, before initiating any lawsuit to enforce their respective rights under this Agreement. If the
default is not cured during the 30-day period, the nondefaulting party may pursue all remedies, at
law or in equity, that it deems appropriate to redress such default (except as provided below).
Nothing in this Agreement will be construed to limit any party’s right to recover damages or seek
other appropriate curative remedies if a nondefaulting party files a breach of contract action relating
to this Agreement. Nothing herein shall be construed as a waiver of a Party’s right to seek
emergency relief in the event of an emergency nor waiver of the rights of a Party existing under the
laws of the State of Texas. Notwithstanding any provision herein to the contrary, all parties agree
that any remedy against the District for breach or alleged breach of this Agreement shall be limited
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to those in equity, and that the District will not be subject to the payment of damages for any such
breach or alleged breach of this Agreement.

3.03. Severability. If any part of this Agreement is held to be invalid for any reason by a court or
agency of competent jurisdiction, the remainder of this Agreement shall not be affected and this
Agreement shall be construed as if such invalid portion had never been contained herein and the
provisions of this Agreement are expressly deemed severable for this purpose.

3.04. Force Majeure. If, by reason of Force Majeure, any party shall be rendered wholly or
partially unable to carry out its obligations under this Agreement after its effective date, then such
party shall give written notice of the particulars of such Force Majeure to the other parties within a
reasonable time after the occurrences thereof. The obligations of the party giving such notice, to the
extent by such Force Majeure, shall be suspended during the continuance of the inability claimed
and for no longer period, and any such party shall in good faith exercise its best efforts to remove
and overcome such inability. Force majeure will not relieve the obligations of the Property Owner to
pay for the interim out-of-district wastewater utility services provided under this Agreement.

The term “Force Majeure” as utilized herein shall mean and refer to acts of God; strikes, lockouts or
other disturbances; acts of public enemies, orders of any kind of the government of the United
States, the State of Texas, or any other civil or military authority; insurrections; riots; epidemics;
earthquakes; lightning; fires; hurricanes; storms; floods; washouts; or other natural disasters; arrests;
restraint of government and people; civil disturbances; explosions: breakage or accidents to
machinery, pipelines or canals; or other causes not reasonably within the control of the party
claiming such inability.

3.05. Payments from Current Revenues. All payments, if any, required to be made by a
governmental entity hereunder shall be payable from current revenues or other funds lawfully
available for such purpose.

3.06. Cooperation. The Parties agree to cooperate at all times in good faith to effectuate the
purposes and intent of this Agreement.

3.07. Entire Agreement. This Agreement contains the entire agreement of the Parties and
supersedes all prior or contemporaneous understandings or representations, whether oral or written,
respecting the subject matter hereof.

3.08. Amendments. Any amendment must be in writing and signed by the authorized
representative of each party.

3.09. No Amendment of Other Agreements. Unless otherwise expressly stipulated herein, this
Agreement is separate from and shall not constitute an amendment or modification of any other
agreement between the parties.

3.10. No Third Party Beneficiaries. This Agreement shall inure only to the benefit of the parties

hereto and third persons not privy hereto shall not, in any form or manner, be considered a third
party beneficiary of this Agreement.
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3.11. Independent Contractors and No Partnership or Joint Venture. The City, and the
District will each have the status of independent contractor hereunder and each will be solely
responsible for the proper direction of its employees and agents and the employees and agents will
not be considered employees, agents or borrowed servants of the other parties for any reason.

3.12. Assignment. The District may not assign or transfer, in whole or in part, the District’s
commitment to provide interim out-of district water utility service under this Agreement without the
prior written approval of the City, which shall not be unreasonably withheld.

3.13. Applicable Law. This agreement shall be construed under and in accordance with Texas
law.

3.14. Venue. Venue for any action arising hereunder shall be in Travis County, Texas.
3.15. Notices. Notice to be provided hereunder shall be sufficient if forwarded to the other party

by hand-delivery or via U.S. Postal Service, postage prepaid, to the address of the other party shown
below:

BRUSHY CREEK MUNICIPAL CITY OF AUSTIN:
UTILITY DISTRICT:

C/O: General Manager C/O: Director
Brushy Creek Municipal Utility District City of Austin
16318 Great Oaks Drive Austin Water Utility
Round Rock, Texas 78681-2506 P.O. Box 1088

Austin, Texas 78767
PROPERTY OWNER:
Hamid Zarafshani6404 Rusty Ridge Dr.
Austin, Texas 78731
A party may change its notice address and contact information by written notice to the other parties.
3.16. Headings. All headings and captions used in this Agreement are intended solely for
convenience and shall not enlarge, limit, or otherwise affect that which is set forth in any one of the
paragraphs or sections hereof.
3.17 Recordation. The District acknowledges and agrees that upon execution, the City will
record this Agreement in the Official Records of Williamson County, Texas, and that after

recordation, it shall run with the Property, and shall bind future owners of the Property.

3.18 Effective Date. This Agreement shall be effective upon the date of execution by all parties.
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THE STATE OF TEXAS

COUNTY OF TRAVIS

THIS INSTRUMENT was acknowledged before me this day of

)
)
)

CITY OF AUSTIN:

By:

Rudy Garza
Assistant City Manager

Date:

, 2009, by

Rudy Garza, Assistant City Manager of the City of Austin, a Texas municipal corporation, on behalf

of that municipal corporation.

(SEAL)

Notary Public, State of Texas

BRUSHY CREEK MUNICIPAL
UTILITY DISTRICT:

By:

Name: Paul Tisch
President

Date:
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THE STATE OF TEXAS )

)
COUNTY OF TRAVIS )

THIS INSTRUMENT was acknowledged before me on this____ day of , 2009, by
Paul Tisch, President of the Board of Directors of Brushy Creek Municipal Utility District, a
conservation and reclamation district of the State of Texas, on behalf of that district.

(SEAL)

Notary Public, State of Texas

PROPERTY OWNER:

By:

Name: Hamid Zarafshani

Date:
THE STATE OF TEXAS )
)
COUNTY OF TRAVIS )

THIS INSTRUMENT was acknowledged before me on this ___ day of , 2009, by

(SEAL)

Notary Public, State of Texas
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Boundry fro Mesa Rosa infrastructure - infrastructure outside this property boundary the plumbing belongs to the BCMUD after approval and installation by the Mesa Rosa Contractor.


	07e -  Cover Sheet - supplemental packet #1
	ITEM 7e
	Out-of-District contract with Mesa Rosa
	 Revised Agreement for the provision of interim out-of District retail wastewater utility service to Mesa Rosa

	07e - Attach 1 BCMUD 082409 FC Redline Mesa Rosa Service Agt
	07e - Attach 2  Mesa Rosa Clean copy agreement cover
	7e.
	CLEAN COPY 
	Revised Agreement 

	07e - Attach 3 BCMUD 082409 FC CLean Mesa Rosa Service Agt
	11d - Cover Sheet - Supplement #2
	ITEM 11d
	FY2009 – 2010 Budget & Revised project list
	 FY2009 – 2010 Budget Charts and Graphs
	 List of Budget revisions requested by the Board Treasurer and Staffs response to those requests

	FY2010 Budget Packet Supplement
	Supplement FY2010 Budget.pdf
	Supplement - Budget Adjustments
	Supplement Payroll FTE 2010
	Supplemental Revenue
	Supplemental Expense Category
	Supplemental Expense by Department
	Supplement Interest Earnings
	Supplement PARD
	Supplemental LUE Count
	Supplemental Funding Source
	Supplement Tax Rev
	Supplement Utility Rev
	Supplement Recreation Rev
	Supplement Invest Rev
	Supplement Builders Fees




